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1 Introduction 

1.1 The Plant Breeding Strategy 2050 

By 2050, Swiss plant breeding is to be positioned in such a way that it functions as a supporting ele-
ment of a sustainable and innovative agricultural and food economy through outstanding varieties and 
competences. Under the leadership of the Federal Office for Agriculture and with the participation of a 
wide range of experts, the "Plant Breeding Strategy 2050" was created at the end of 2015 and adop-
ted by the Federal Department of Economic Affairs, Education and Research. 

Based on the Plant Breeding Strategy 2050, a plan of action is now to be drawn up which will specify 
the main areas for action and serve as a decision-making aid for further steps on the way to Vision 
2050. The action plan includes, among other things, an examination of the legal requirements for the 
measures to be taken. 

1.2 The mandate of the working group of the sub-project “Law, 
Standardisation, Norms” 

A stable and clear legal framework along the value chain is important for the development of the plant 
breeding sector. Successful breeding depends on easy and secure access to plant genetic resources 
and the associated information, as well as on appropriate remuneration and protection of breeding 
performance. The sub-project Law, Standardisation, Norms was created to review these framework 
conditions and to identify any need for action (see Strategy Paper 2050 for the sub-project's fields of 
action). The project management commissioned the working group of this sub-project to deal primarily 
with the issue of access to plant genetic resources. 

1.3 Approach of the working group 

The working group proceeded in three steps: 

• The first step involved taking stock of and presenting the existing national and international 
legal framework for plant breeding along its value chain. For this purpose, a detailed back-
ground document was prepared and submitted to the project management1.

• In the second working step, the working group discussed developments and challenges in plant 
breeding.

• The third step consisted of comparing the existing legal framework (from step 1) and the dis-
cussed developments and challenges (from step 2). This should serve to identify legal issues 
that would require more in-depth attention within the framework of the Plant Breeding Strategy 
2050.

1.4 Aim of this report 

The present report is intended to highlight the points identified by the working group which may pose 
challenges with regard to the legal framework, standardisation and norms in plant breeding. With re-
gard to the implementation of the Strategy 2050 and the establishment of a plan of action, the ele-
ments presented require increased attention. 

Three overarching and guiding elements could be identified: Legal certainty; access to and hand-
ling of digital information in all its forms (e.g. sequence information); finding a balance between 
public and private interest. 

1 Working document "Existing legal framework for Swiss plant breeding and its value chain".

https://www.blw.admin.ch/blw/de/home/nachhaltige-produktion/pflanzliche-produktion/pflanzenzuechtung.html
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The possible challenges are presented within the three elements mentioned above along the individu-
al stations of the plant breeding value chain - access, breeding activity, variety management and mar-
keting. It is important to note that while the stations are presented here individually and in isolation 
from each other, in practice the breeder takes an integrated view of the stations of the value chain 
and keeps them in mind as a whole in terms of his scope of activity and marketing opportunities. 

For example, at the beginning of a breeding project, in addition to the question of access, the idea of 
marketing possibilities is always already present. This concerns questions of the usability of the selec-
ted starting material, the breeding method, the marketability of the product (variety) including the as-
sociated conditions. Furthermore, the administrative steps and the follow-up required in practice play 
a role. 

1.5 Connection and contribution to other sub-projects of the Plant 
Breeding Strategy 2050 

1.5.1 “Swiss Plant Breeding Center” sub-project 

The working group "Law, standardisation, norms" has also dealt with the legal structure (possible leg-
al form) of the plant breeding centre in cooperation with the working group of the sub-project "Swiss 
Plant Breeding Center". The options identified are not presented in this report, but are covered by the 
relevant sub-project. In the case of the Swiss Plant Breeding Center's catalogue of services, the ques-
tion arises as to whether this centre should have a public-law character, so that it can be clarified 
whether the existing legal basis for its activities is sufficient. 

1.5.2 “Breeding portfolio” sub-project 

Some legal issues from the breeding portfolio sub-project are addressed in the thematically corres-
ponding chapters along the value chain in this report. Among other things, this concerns access to 
plant genetic resources as breeding source material. In addition, the legal possibilities regarding the 
use of genetically modified varieties for breeding (breeding against the 'GMO part') were requested by 
the sub-project "Breeding portfolio". As the topic of breeding methods and genetic engineering is not 
evaluated within the framework of this working group, no legal assessment is given on the question of 
using GMO plants for breeding. 
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2 Developments in plant breeding and possible challenges 
with regard to the existing legal system 

2.1 Initial situation: The existing legal system of plant breeding 

Plant breeding in Switzerland is characterised by two existing systems: a highly formalised system, 
which strives for homogeneity of varieties along defined criteria, and a less formalised system, which 
allows for greater heterogeneity of varieties (niche system). 

Details on the existing legal system of plant breeding are briefly mentioned, where appropriate, as an 
introduction to the respective topic of the value creation station. 2

2.2 Presentation of developments and possible challenges along the value 
chain 

2.2.1 Access 

In this chapter, important aspects and possible challenges for the actors in accessing and using 
breeding material will be highlighted. In addition, the topic of dealing with digital information will be 
dealt with, as this is an intensively discussed international topic (across all sectors) (keywords: digital-
isation, big data) and as information is generated and used in agronomic research and plant breeding. 

2.2.1.1 Legal certainty regarding access to and use of breeding material 

For stakeholders in the plant breeding value chain, legal certainty and the associated transparency of 
national and international legislation are essential. This means that stakeholders must be able to find 
out reliably and without excessive effort which regulations apply to desired plant genetic material, be-
nefit-sharing mechanisms and breeding products (marketing opportunities). This allows them to make 
a strategic assessment of the feasibility of their projects. In addition, they need to be confident that the 
schemes have a certain permanence, as breeding is usually a longer-term project. 

To this end, the aspects of access arrangements, use and tracking of the plant genetic resource are 
considered. 

a)  When does which access regulation apply? 

With regard to legal certainty and the associated transparency for stakeholders regarding access to 
breeding material, knowledge of which regulation applies in which case (international agreements, na-
tional legislation), as well as the interfaces of the agreements and legal systems, is an essential 
factor. Depending on the origin of the genetic resources and the national regulation, the time required 
and the steps to be taken by the breeder to obtain access to material may vary. 

Access to genetic resources may be governed by agreements such as the Convention 3on Biological 
Diversity (CBD), the Nagoya Protocol of4 the CBD, the UPOV Convention, the International Treaty on 
Plant Genetic Resources for Food and Agriculture5 (ITPGRFA)6. In addition, there are any national 
regulations of the country of origin/country of the institution or person making the genetic resource 
available to the breeder. 

2 Details on the existing legal framework along the value chain can be found in the working document "Existing legal framework 
of Swiss plant breeding and its value chain". 
3 0.451.43 Convention on Biological Diversity 
4 0.451.42 Nagoya Protocol on Access to Genetic Resources and the Fair and Equitable Sharing of Benefits Arising from their 

Utilization to the Convention on Biological Diversity
5 0.910.6 International Treaty on Plant Genetic Resources for Food and Agriculture
6 Switzerland has ratified all four agreements.  

https://www.admin.ch/opc/de/classified-compilation/19920136/index.html
https://www.admin.ch/opc/de/classified-compilation/20130833/index.html
https://www.admin.ch/opc/de/classified-compilation/20130833/index.html
https://www.admin.ch/opc/de/classified-compilation/20031827/index.html
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Three questions are of primary importance for identifying the applicable access and use regimes for 
Swiss actors: 

1) What type of breeding source material is involved? (e.g. commercialised variety, old vari-
ety, landrace, crop wild relative, other plant genetic resource; What species? Protected or 
endangered species? Collection of the material from a collection or from in situ conditions? 
Etc.) 

2) What type of use is considered? 

3) Through whom and by what means does the breeder gain access to the source materi-
al (donor country, government institution, private, etc.)? 

A rough distinction can already be made with regard to commercialised protected varieties and other 
plant genetic resources for food and agriculture: 

Protected varieties (or protected biological material) as basic material for breeding: In Switzer-
land, every commercialised variety (or protected biological material) protected under intellectual prop-
erty law is accessible to other breeders for further development. This "breeder's privilege" is en-
shrined in the Plant Variety Protection Act 7and the Patent Act8. According to these, the breeder may 
freely use an intellectual property protected variety or biological material for the purpose of breeding 
and developing a plant variety (see also the chapter on intellectual property aspects in relation to 
plant varieties). 

The term plant genetic resources for food and agriculture (PGREL) includes protected varieties. 
As these are accessible in Switzerland through the breeder's privilege, the aspects to be considered 
and existing regulations regarding access to other plant genetic resources for food and agriculture, 
such as landraces, old varieties, cross-breeding material, crop wild relatives, foreign varieties, etc. are 
briefly discussed here. As mentioned above, where the material comes from (donor and donor coun-
try) plays an important role. The regulations may differ with regard to: 

 Material in public hands and administration (for example, state gene banks and research insti-
tutes)

 Field collection (state) 

 International research centres 

 Researchers and research groups (national)

 Private individuals (collection or field collection) (private arrangements of access) 

 Private conservation organisations with own collections (private arrangements of access) 
(NGO/NPO)

 Private breeding companies (exchange between breeders)

 Acquiring the portfolio of genetic resources and associated information from other breeding 
companies, for example by buying the company

7 Article 6 of the Federal Law on the Protection of New Varieties of Plants SR 232.16: The consent of the holder of the plant 
variety right is not necessary for acts under Article 5: [...] c. for the purpose of creating new varieties using a protected variety 
[...]". 
8 Article 9G of the Federal Law on Patents for Inventions SR 232.14: [...] "The effect of the patent shall not extend to: [...] e. the 
use of biological material for the purpose of breeding or the discovery and development of a plant variety; [...]".

https://www.admin.ch/opc/de/classified-compilation/19750063/index.html#a6
https://www.admin.ch/opc/de/classified-compilation/19540108/index.html#a9
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Depending on the way in which the breeder or breeding company is already established, access 
strategies may vary. In some cases, established companies already have a broad portfolio of plant 
genetic resources. Especially for the establishment of new breeding companies (start-ups) or for the 
implementation of new breeding lines and directions, access to collections in government hands, from 
(international) research centres and the breeder's privilege for the free use of commercialised protec-
ted varieties can be important. 

The international agreements ratified by Switzerland - the Convention on Biological Diversity and its 
Nagoya Protocol, as well as the International Treaty on Plant Genetic Resources for Food and Agri-
culture - are examined in more detail here with regard to the applicable regulations on access to plant 
genetic resources for breeding, as well as the potential challenges. 

The Nagoya Protocol and the Nagoya Regulation 

In the case of the Convention on Biological Diversity (CBD), whose access and benefit-sharing object-
ives were concretised by the Nagoya Protocol, the respective national implementation - in Switzerland 
mainly the Nature and Cultural Heritage Protection Act9 and the Nagoya Ordinance10 - is decisive for 
access to genetic resources for breeding and research of the resources, as well as the fair and equit-
able sharing of the benefits arising from the use of the genetic resource (so-called access and benefit 
sharing provisions). 

If, as mentioned above, the variety is a (foreign) commercialised variety and the donor country has 
ratified the UPOV Convention, then Prior Informed Consent (PIC) and Mutually Agreed Terms (MAT) 
must also take into account the breeder's privilege under UPOV. 

Prior Informed Consent (PIC) from the competent authority may be required by the respective national 
legislation, if applicable. Mutually Agreed Terms (MAT) for sharing the benefits arising from the use of 
the resources shall be negotiated, depending on the project, if required by national regulation. 

Switzerland has undertaken to ensure that the regulations of the countries of origin of genetic re-
sources are complied with by users, e.g. researchers and breeders. It has therefore imposed due dili-
gence and reporting obligations on users and is entitled to verify compliance with these obligations. In 
addition, the Swiss Nagoya Ordinance provides for a documentation and reporting obligation when 
accessing genetic resources in Switzerland. The notification is due as soon as the products based on 
genetic resources are to be authorised for the market or marketed. 

Guidelines for the practical application of the Nagoya Regulation are being developed. Increasing leg-
al certainty will be central to this.

The International Treaty on Plant Genetic Resources for Food and Agriculture 

The International Treaty on Plant Genetic Resources for Food and Agriculture (ITPGRFA), through its 
Multilateral System (MLS), allows simplified access to plant genetic resources of 64 species for food 
and agriculture (Annex I of the ITPGRFA) between the contracting states for use in breeding, re-
search and development. 

The conditions of access are regulated in detail multilaterally and the sharing of the benefits resulting 
from use (benefit-sharing) is laid down in a standardised agreement (Standard Material Transfer 
Agreement, SMTA). The provider and the recipient are obliged to sign this SMTA prior to any access 
to plant genetic resources for food and agriculture. This only applies to material under the Multilateral 
System and mainly concerns material under the control and management of the Contracting Parties 
and in the public domain. Private parties may voluntarily submit to the Multilateral System. For materi-

9  451 Federal Act on the Protection of Nature and Cultural Heritage
10 451.61 Ordinance on Access to Genetic Resources and the Fair and Equitable Sharing of Benefits Arising from their Utilisa-

tion

https://www.admin.ch/opc/de/classified-compilation/19660144/index.html
https://www.admin.ch/opc/de/classified-compilation/20150120/index.html
https://www.admin.ch/opc/de/classified-compilation/20150120/index.html
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al from in situ conditions, the respective national law is reserved. The International Treaty is con-
sidered a special law in matters of access and benefit-sharing arrangements. 

For the plant genetic resources in its public genebank (National Genebank PGREL), Switzerland has 
extended the scope of the Multilateral System beyond the 64 Annex I species so that all species for 
food and agriculture are accessible for breeding, research and development by means of a standard 
material transfer agreement. 

If certain plant genetic resources for food and agriculture that are relevant to Switzerland in the long 
term cannot be obtained from abroad via the standardised procedures of the Multilateral System of 
the International Treaty, it must be clarified whether the Nagoya Protocol and foreign ABS regulations 
apply and thus whether the Nagoya Regulation applies in Switzerland (due diligence). This excludes 
material from the international Argar research centres, which are always covered by the International 
Treaty. Another challenge can be that it is not always clear with whom the breeder has to negotiate 
(country of origin or donor country - if the two are not identical). 

In the case of domestic resources, the Nagoya Regulation always applies unless the material origin-
ates from the National Genebank PGREL or from a private law user who has placed his material un-
der the Multilateral System of the International Treaty on PGREL. However, the PGREL Regulation 
only regulates access to plant genetic resources from the National Genebank for specific purposes. It 
does not mention any regulations regarding the introduction of resulting products onto the market. It 
must therefore be clarified whether the notification requirement under Article 8 of the Nagoya Regula-
tion applies. For plant genetic resources of the National Genebank, which are to be obtained through 
the standardised procedures of the Multilateral System of International Treaty (see Article 5(1) PGREL 
Regulation), Article 8 of the Nagoya Regulation does not apply. On the other hand, the documentation 
and reporting requirements of Article 8 of the Nagoya Regulation apply if the resources are not made 
available through the Multilateral System under Article 5(1) of the PGREL Regulation (see Article 5(2) 
of the PGREL Regulation), i.e. if they are to be used for purposes other than food and agriculture.

In the case of access to material in private hands in Switzerland, variety and/or patent protection 
may apply to commercialised material. In this case, the breeder's privilege applies. If the material is 
not protected, it may be released with conditions. However, these then only apply to the contracting 
party/parties. The Standard Material Transfer Agreement of the International Treaty on Plant Genetic 
Resources for Food and Agriculture applies to those who have voluntarily entered into the Multilateral 
System or in the case of a transfer of material originating from the Multilateral System. 

The Multilateral System of the International Treaty on Plant Genetic Resources for Food and Agricul-
ture (ITPGRFA) is currently being revised by the Parties (Enhancement of the Functioning of the Mul-
tilateral System). The aim is to improve the benefit sharing basis and, at the same time, to extend the 
scope of the Multilateral System internationally beyond the 64 species of Annex I. In doing so, the aim 
is to make the Multilateral System more attractive. The aim here is to make the Multilateral System 
more attractive to private actors in order to achieve greater participation in the Multilateral System and 
benefit sharing. Switzerland has submitted a formal proposal to extend the scope of the Multilateral 
System. The generation of financial resources for the Multilateral System's Benefit Sharing Fund is to 
be achieved through the creation of a subscription model, whereby stakeholders pay an annual contri-
bution on the portfolio of plant genetic resources. All (commercial) users of the Multilateral System 
pay a percentage. It is still subject to negotiation whether those restricting subsequent access should 
pay a higher contribution. 

b) Definition of utilisation 

The interpretation and definition of "use" of a genetic resource in the sense of the respective applic-
able law is of crucial importance in the question of which regulations must be observed with regard to 
access to plant genetic resources. In order to enable correct action in accordance with the respective 
applicable legal system, clear guidelines are needed for the actors in the value chain of plant breeding 
as to what is meant by "use" of a genetic resource (increase in legal certainty). The EU Commission 
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has initiated a comprehensive process in which the implementation of the EU-Nagoya Regulation and 
its concept of use is being discussed with various industry sectors. The aim is to define precisely 
which actions are to be subsumed under the term "use". This will ultimately determine the practical 
scope of application of the EU legal basis. Analogous discussions are also being held or are planned 
in Switzerland. 

The arrangements under the Nagoya Protocol and the International Treaty on Plant Genetic Re-
sources for Food and Agriculture are characterised by different approaches along the entire plant 
breeding value chain. Under both instruments, the type of use determines access. In the event of a 
change of intent, the mutually agreed terms (MAT) must be adapted with the donor if necessary. 

According to the International Treaty, plant genetic resources for food and agriculture can only be 
transferred under the terms of the Multilateral System if they are breeding, research and training pro-
jects for food and agriculture. Under the Multilateral System of the International Treaty, the user is 
free, under the standard material transfer agreement, to alternate between basic research on the re-
ceived material in the context of food and agriculture and commercialisation (for food and agriculture) 
of a further developed plant genetic resource from the received material. The user may transfer the 
material to third parties under a new standardised material transfer agreement without remaining re-
sponsible for the use of the resource by third parties. 

c) Tracking the plant genetic resource 

The International Treaty on Plant Genetic Resources for Food and Agriculture stipulates that no track-
ing obligation (track and trace) of the plant genetic material used is necessary. However, since in the 
context of commercialisation it must be known whether the product contains material originating from 
the Multilateral System, in practice there is a need to track the plant genetic resource. In the ongoing 
negotiations to improve the Multilateral System, discussions are underway as to whether the system 
should be redesigned in such a way that tracking should no longer be necessary in the future. 

The Nagoya Protocol does not contain a tracking obligation. The use of a genetic resource requires 
the disclosure of the specific terms of use (Mutually Agreed Terms, MAT), if such have been con-
cluded. A user in Switzerland is therefore obliged to pass on information on specific terms of use 
(MAT), if such exist, to subsequent users. 

In the case of countries and agreements that provide for the tracing of plant genetic resources, there 
is currently no agreement or regulation on the branch generation up to which a plant genetic resource 
used must actually be traceable or must be administratively recorded and reported. This issue is also 
currently being discussed between the EU Commission and the breeding organisations for the imple-
mentation of the EU Nagoya Regulation. In the negotiations on the improvement of the Multilateral 
System, discussions are also underway with regard to tracing. 

For breeders and other users along the value chain, de facto traceability could mean a high adminis-
trative and technical burden, combined with legal uncertainty, as up to several hundred or thousand 
crosses are often made over several generations during selection to achieve a desired variety. There 
is also legal uncertainty in dealing with commercial varieties that are subject to a Mutually Agreed 
Terms (MAT) or Multilateral System obligation. If a breeder uses such a variety via the breeder's priv-
ilege, it must be clear that the variety is subject to a special regulation. Furthermore, it must be made 
clear whether Prior Informed Consent (PIC) and Mutually Agreed Terms (MAT) or a Standard Material 
Transfer Agreement (SMTA) must be agreed again with the use of this variety under the breeder's 
privilege. 

d) Statements on specific access regulations with regard to the species of the breeding portfolio 
of the Strategy 2050 

Concrete statements on access regulations are only possible for individual projects when the type of 
genetic resource, the planned use, the desired donor country and the time of access to the genetic re-
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source are known (see section a) on access regulations. It must be determined whether and which 
conventions (Convention on Biological Diversity CBD, the International Treaty on Plant Genetic Re-
sources for Food and Agriculture ITPGRFA, both, or none) apply in the donor country. The next step 
is to decide, based on the proposed use and the nature of the resource, under which provisions of the 
donor country the genetic resource falls. Only agreements ratified by the donor country are relevant 
here, and in the case of the Nagoya Protocol, the implementation of the ABS (Access and Benefit 
Sharing) regime into the national law of the donor country. In concrete terms, this means that if ac-
cess to the plant genetic resource can be provided through the International Treaty, the procedure of 
the Multilateral System must be applied. If it falls under the scope of the Nagoya Protocol, it must first 
be clarified whether the donor country has national ABS regulations. In this case, the Nagoya Regula-
tion applies in Switzerland. Negotiations with the donor country follow, which lead to a Mutually 
Agreed Terms (MAT). 

A challenge with regard to access may also be that donor countries of plant genetic resources can 
carry out border closures and thus breeding material is no longer available. Such a closure is not pos-
sible for Parties to the ITPGRFA. 

If access to genetic resources regularly occurs in a particular state, it should be considered whether 
and to what extent a specific intergovernmental regulation could increase legal certainty and reduce 
the administrative burden for those concerned. This could be done either by including the issue in 
EFTA free trade agreements or in bilateral agreements.

2.2.1.2 Access to and use of digital information in all its forms 

2.2.1.2.1 Introduction 

Besides the physical material of plant genetic resources, access to and handling of (digital) informa-
tion on the properties of the plant genetic resource (e.g. traditional knowledge, digital sequence in-
formation, phenotypic traits, etc.) also play a role in breeding. On the one hand, they are important in 
biological and agronomic research, for example, regarding resistance traits, and can be important 
tools in the more targeted selection of plants for conventional crossing, as in the case of so-called 
smart breeding (selection of crossing partners based on genotyping and identification of carriers of 
desired traits). On the other hand, technological developments are taking place in biomolecular re-
search which, when applied to plant breeding, no longer require a variety of physical material for 
crossing, but rather build on the information (gene sequences) decoupled from the physical material, 
for example to synthesise gene sequences based on the information and introduce them into the gen-
ome of the plant, or to remove, deactivate or activate certain genes (e.g. CRISPR-Cas, so-called syn-
thetic biology). 

Under the International Treaty on Plant Genetic Resources for Food and Agriculture, access regimes 
apply to the physical material. The disclosure of the corresponding digital information is considered 
part of the benefits arising from the use of plant genetic resources. Specifically, Article 13 of the 
Treaty (Benefit-sharing in the Multilateral System) lists as benefit-sharing the exchange of information, 
access to and transfer of technology, capacity-building and the sharing of monetary and other benefits 
that may arise from commercialisation. 

2.2.1.2.2 Challenge 

The growing availability of data as well as the most diverse possibilities of data generation and its use 
could pose a challenge considering the current developments in plant breeding. While international 
and national legal frameworks on access to plant genetic resources are in part very detailed, there are 
largely no specific regulations to date on the issue of associated information, including so-called digit-
al sequence information. It is sometimes feared that with the application of new technological devel-
opments in plant breeding, access and benefit sharing regulations relating to physical material could 
be circumvented if only digitally available sequence information has to be accessed for the develop-
ment of a new product. 



Plant Breeding Strategy 2050 Law, standardisation, norms

551.00/2004/06653 \ COO.2101.101.4.1353124 12

In addition, the significance of digital information in the different sectors is not very clear. Internation-
ally, the main concern is that the availability of digital information and its use in areas of so-called syn-
thetic biology could undermine benefit-sharing mechanisms in relation to access regimes to physical 
material. At the same time, however, the sharing of information by the user can be part of benefit 
sharing, from which the provider also benefits. 

It is very important for breeding that digital information is freely accessible. Framework conditions that 
preserve the publication of (agricultural) scientific information are therefore essential for breeding and 
research. It should also be noted that the issue goes beyond the scope of plant breeding. It is recom-
mended that Switzerland become involved in the processes launched internationally. At the same 
time, the Confederation's position should be strengthened.

Internationally, the issue of digital information on genetic resources (e.g. when independent of the ori-
ginal physical material) is being discussed in various fora. Is it a challenge? If so, for whom? Of what 
relevance? What kind of information is crucial? 

Both the CBD and the FAO Commission on Genetic Resources for Food and Agriculture have de-
cided to further explore and clarify issues related to digital genetic information. The Commission in 
particular has created a separate area of work in its multi-year programme that will address the issue. 
The members of the Commission agree that the issue of digital sequence information goes beyond 
access/benefit sharing and beyond biotechnology. The Commission and the CBD will coordinate their 
efforts. 

2.2.2 Breeding activities and methods 

2.2.2.1 Introduction 

Developments in molecular biology research in recent years have led to the emergence of new tech-
niques which, in contrast to conventional genetic engineering methods, enable the targeted modifica-
tion of the genetic material of plants, for example without the permanent insertion of genes foreign to 
the species (e.g. fast breeding, gene editing, oligo-directed mutagenesis). These methods are collo-
quially referred to as "new plant breeding techniques". While plants produced using conventional ge-
netic engineering methods fall under the Genetic Engineering Act and cannot be used for agricultural 
purposes due to a moratorium, the legal status of new plant breeding techniques is less clear and is 
the subject of current discussions at national and international level.

2.2.2.2 Developments and challenges: Legal certainty and transparency 

Just as in the previous chapters, legal certainty and the associated transparency of legislation, both 
nationally and internationally, are essential for the actors in the plant breeding value chain. 

In some cases, the application of the new breeding techniques cannot be detected in the same way 
as the conventional genetic engineering techniques, which could pose challenges with regard to their 
traceability. In addition, there is a challenge in assessing varieties that have been developed with the 
inclusion of genetically modified breeding material (GMO variety) in the parent generation, but the 
GMO content has been bred out again and is ultimately no longer present in the new variety. 

The question here is whether the new plant breeding methods and the resulting products are to be 
classified as conventional breeding, require new, independent regulation or are subject to the Genetic 
Engineering Act and thus subject to a moratorium on use in agriculture. 

The legal assessment of new breeding methods and the resulting products, as well as the usability of 
GMOs as starting and crossing material in breeding, is important for legal certainty and therefore influ-
ences not least which methods breeders give preference to. The legal classification of the individual 
methods is decisive for which legal basis is subsequently applied and whether products that have 
been produced by means of such methods are subject to the genetic engineering moratorium. 
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The Federal Council is aware of the challenges. In its response to the parliamentary question 
(15.1022 Munz, "Regulatory needs in the area of genetic engineering. What are GMO organisms?"), 
the Federal Council stated that the competent authorities are following the technical and political dis-
cussions at home and abroad and are examining the need to adapt the current law. In addition, the 
Swiss Academy of Sciences was tasked with opening the public dialogue on this topic.

Clarifying these questions is beyond the scope of this working group; moreover, others have been 
commissioned to do so. However, achieving legal certainty with regard to breeding methods is a cent-
ral concern for the breeding strategy. 

Regardless of how the New Plant Breeding Techniques are classified, it makes sense to think about 
an additional collection of information in the sense of a declaration of the breeding method, which also 
includes conventional methods; for example, at the level of the variety approval application/testing, in 
the variety register as well as in other transparent media that are easily accessible to breeders. In this 
way, transparency and freedom of choice for breeders can be ensured. Transparency is very import-
ant for breeding, as certain actors may decide against the use of certain varieties for further breeding 
based on their market affiliation (e.g. association guidelines, BioSuisse) due to the breeding techno-
logy used. Access to this information can be essential for entire value chains. While the information 
must be accessible, care should also be taken to ensure that the declaration of the breeding meth-
od(s) can be made in a way that is within the means of these breeders and companies. Possible solu-
tions should include the challenges mentioned under the traceability obligation. It should be examined 
how the planned Swiss Plant Breeding Centre could support breeders in this respect through its cata-
logue of services. In addition, consumers' awareness of and need for transparency in the agricultural 
and food system is on the rise, and breeding has also increasingly moved into the public conscious-
ness (also in the European Union).  

Within the framework of this working group, no assessments can be made regarding the legal classi-
fication of New Plant Breeding Techniques. 

2.2.3 Variety management and marketing 

After a variety has been developed from the initial material, it must go through further steps before it 
can finally be marketed and used for commercial cultivation. A marketable variety must comply with 
the provisions concerning propagating material in order to be marketed. In addition, the breeder must 
decide whether and how he wants to protect the variety under intellectual property law. With a view to 
subsequent cultivation, the variety is also subjected to a test in which its properties are considered 
and recorded under commercial cultivation conditions and with the inclusion of the following stages of 
the value chain (e.g. processing, etc.). 

The following chapters deal with the challenges in the individual stages from the finished variety to 
marketing. Topics related to variety testing and seed law, phytosanitary testing, aspects of intellectual 
property law, questions of benefit sharing and public-private partnerships are addressed. 

2.2.3.1 Variety testing and seed law 

Prior to market introduction, the variety testing department subjects a new variety to certain tests. The 
criteria of distinctness, uniformity, stability and suitability for cultivation and use are decisive. There 
may now be a need for greater consideration of heterogeneous population varieties in variety testing 
and seed law. Variety determinations and registrations via gene sequencing (genetic fingerprints), 
which are potentially envisaged in the future, would be difficult to implement for heterogeneous popu-
lation varieties. This could be an unnecessary obstacle, especially for the approval of heterogeneous 
population varieties, as they are difficult to detect by this method. In the case of homogeneous variet-
ies, the assessment in the field could be complemented, but not replaced, by sequencing. 
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At the same time, it should be considered that for the existing highly formalised system of more homo-
geneous varieties, the increased integration of more heterogeneous population varieties could mean 
the softening of the formal criteria and possibly lead to the mutual recognition of the EU and CH vari-
ety catalogues being cancelled. This could be problematic for breeders with an international orienta-
tion, as the EU represents a significant market. A development of variety testing and seed law on this 
issue should only take place in consideration of the legal development in the EU area. 

The EU therefore plays a significant role in the framework conditions for Swiss plant breeding. De-
cisions regarding niche varieties and the more formalised system can therefore not be taken at na-
tional level alone, but should also be taken by bilateral agreement. Further promotion of mutual recog-
nition (of needs and characteristics) of the systems - the highly formalised system with homogeneous 
variety criteria, as well as the less formalised niche system - would be important so that both systems 
can exist and develop. At present, however, there is no need for action, as there is no uniform solu-
tion in the EU and the niche variety system only applies to Switzerland. 

In general, it would also be beneficial to avoid possible conflicts of interest of institutions that have a 
role in variety testing. They should not be breeders and testing agencies for the same biological spe-
cies at the same time. It should also be noted here that, in addition to variety testing, there is also the 
private law instrument of the so-called variety recommendation lists, which has a significant influence 
on which varieties are effectively cultivated in Switzerland. Since this is a measure of private law, 
state institutions should be cautious about playing an active role in it. At the same time, it should be 
noted that the variety recommendation lists could be used as a possible tool to stimulate a diversifica-
tion of varieties and cultivated products in the sense of the sustainable use of agricultural 
biodiversity.11

2.2.3.2 Phytosanitary tests and requirements (disease susceptibility of varieties) 

In the VAT variety testing, susceptibilities to diseases are investigated in the varieties to be tested un-
der standardised cultivation conditions and variety approval recommendations are made according to 
these. The interpretation of the disease susceptibility of the varieties is done with a certain flexibility 
and a weighing of the advantages and disadvantages. In the interest of maintaining the broadest pos-
sible diversity of cultivated plants, it would be important to maintain this balance in the future. A tight-
ening of phytosanitary criteria (higher demands with regard to disease resistance of varieties) may fa-
vour the elimination of varieties due to a failure to meet these criteria and contribute to a further loss 
of biodiversity and choice. This would need to be integrated into the suitability and necessity assess-
ment of such measures. In part, the occurrence of certain plant diseases may be related to the cultiv-
ation method if the varieties in other systems do not show disease symptoms. This should be taken 
into account in variety testing (cultivation-specific criteria). In addition, certain positive characteristics 
of varieties, such as sweetness and in some cases taste (sensory quality), may conflict with particular 
resistance characteristics (e.g. sweetness in strawberries with a long shelf life).

2.2.3.3 Plant Varieties and Intellectual Property Aspects 

The applicable intellectual property rights in relation to plant varieties are derived from a number of in-
ternational agreements and national regulations (UPOV,TRIPS, EPC, Plant Variety Protection Act, 
Patent Act, etc., see also Annex 1 for a presentation of the legal framework). 

In Switzerland, new plant varieties can be protected by plant variety protection. According to the Plant 
Variety Protection Act, a newly bred variety can be marketed without the consent of the variety holder 
of the original variety (breeder's privilege), unless the new variety is an essentially derived variety.

11  See also the Cancun Declaration on the Mainstreaming of the Conservation and Sustainable Use of Biodiversity for 
Well-being (2016) 

https://www.cbd.int/cop/cop-13/hls/cancun%20declaration-en.pdf
https://www.cbd.int/cop/cop-13/hls/cancun%20declaration-en.pdf
https://www.cbd.int/cop/cop-13/hls/cancun%20declaration-en.pdf
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In order for a breeder to have the right to charge royalties, a plant variety protection must be obtained 
for the varieties. Currently, in most cases, EU protection and CH protection must be applied for in par-
allel. 

A plant variety as such cannot be protected by a patent in Switzerland. Essentially biological pro-
cesses for breeding plants as well as naturally occurring sequences or partial sequences of genes are 
also not patentable as such. 

The European Patent Organisation (EPO) received a suggestion from the EU Commission to review 
the European Patent Office's (EPO) current practice of recognising patents on products manufactured 
by essentially biological processes. 

On the other hand, microbiological or other technical processes and the products obtained thereby, as 
well as technically provided gene sequences whose function is specifically indicated, are patentable. 
In principle, patenting promotes the disclosure of information about the inventions, including sequence 
information about genetic resources. This information can be used by third parties for further research 
and innovation. Both plant variety protection and patent law recognise a breeder's privilege. However, 
this breeder's privilege goes to different extents due to the different protective purposes and scopes of 
protection of the variety and patent: In both cases, research and breeding can be carried out freely. In 
contrast to the breeder's privilege in plant variety protection, however, in the case of a patent-protec-
ted innovation the result cannot be marketed without the consent of the patent holder (and thus usu-
ally only against payment of a licence fee). 

Due to the parallelism of plant variety and patent protection, there may be cases where a variety is 
not only protected as such (plant variety protection), but also contains a technical innovation that is 
protected by a patent. In this case, finding the relevant information can be a challenge for the breeder, 
as the information available in the patent register is addressed to the "biotech professional" and not to 
the breeder. In addition, the link between patent and variety is made neither in the patent register nor 
in the plant variety register. 

In addition to the breeder's privilege, there is also a farmer's privilege under both the Plant Variety 
Protection Act and the Patent Act. According to this, farmers may continue to use on their own farms 
for sowing the harvested material of varieties protected under intellectual property law of certain spe-
cies listed in Annex 1 of the Plant Variety Protection Ordinance. 

However, an intellectual property right holder may also choose not to enforce his right. Apart from the 
fact that each right holder decides on his own responsibility whether and how he wants to enforce his 
right, the international research centres of the CGIAR consortium, for example, provide that public 
breeding institutions in developing countries do not owe royalties on the use of patented plant genetic 
resources for food and agriculture. 

Due to the starting point described above, finding and ensuring long-term access to information relev-
ant to intellectual property rights can be a challenge for breeders in Switzerland. In this context, inter-
national developments in particular must also be taken into account, followed and shaped.

2.2.3.4 Benefit sharing 

The principle of compensation for the benefits resulting from the use of a plant genetic resource (be-
nefit sharing, Nagoya Protocol, International Treaty on Plant Genetic Resources) is comprehensible to 
actors in plant breeding. In practical implementation, there is still a need for clarification in order to en-
sure transparency and guarantee legal certainty (incl. tracking). Especially for small and medium-
sized breeding companies, as well as specialised companies, the approach and the administrative ef-
fort can be difficult to manage without guidance/advice and clear guidelines, as they, in contrast to 
large companies, often do not have the infrastructures and corresponding resources. 
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2.2.3.5 Public-Private Partnerships: Plant Varieties and Cooperation 

Public-private partnerships (PPP) in plant breeding were discussed in connection with the introduction 
of the Swiss Plant Breeding Center. The aim was to take into account the interest of Swiss breeders 
in participating on an equal footing in the public breeding portfolio.

For example, the Confederation maintains a PPP (Contrat de Collaboration) with Delley Samen und 
Pflanzen AG (DSP), which sets out the cooperation between the Federal Research Stations Agro-
scope and DSP within the framework of research, seed production, variety representation and com-
mercialisation. Certain aspects of the cooperation are based on 30 years of agreed cooperation (con-
fiance mutuelle). The contract was concluded on 23 May 2011 for a term of 10 years and is tacitly re-
newed for 5-year periods without termination.

According to Article 2.4.1 of the Cooperation Agreement, DSP does not undertake independent 
breeding for the varieties/species covered by the Cooperation Agreement. However, it is possible for 
DSP to carry out complementary breeding activities in agreement with the research institutes (Article 
2.4.2). DSP has an important role in the maintenance of lines and the conservation of varieties (2.5). 
The company participates in variety trials and other activities.

In the context of a possible extension or new award, the appropriateness of the previous approach of 
this PPP and the prominent role of the Confederation's contractual partner in variety testing etc. would 
have to be assessed for compatibility with the objectives of the plant breeding strategy and the ser-
vice catalogue of the Swiss Plant Breeding Center. Among other things, the possibility of public ten-
dering for breeding and propagation contracts should be considered. 
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3 Conclusion 

3.1 Finding a balance between public and private interest 

In general, it can be stated that the actors in the value chain of plant breeding (primarily researchers, 
breeders and inventors) are interested in both the freest possible access to source material and in-
formation and the protection of their own innovation. As explained above, the legal system attempts to 
operationalise these conflicting interests in a balanced manner. Public interests, such as the preser-
vation and promotion of food security as well as the conservation and sustainable use of biological di-
versity, must be taken into account. It should be emphasised that biodiversity is the basis of plant 
breeding and that there is, or should be, a strong private interest in its conservation and sustainable 
use. 

Developments and challenges due to environmental changes (climate change, soil impoverishment, 
loss of biodiversity) as well as technological advancements call for a regular review of the adequacy 
and appropriateness of the existing legal system, norms and norms in order to promote crops with the 
widest possible range of characteristics and to be able to serve the most diverse cultivation systems. 
Only in this way can the legitimate interests of breeders and society in functioning plant breeding be 
safeguarded over the time horizon of the plant breeding strategy. 

The role of the state in plant breeding, and especially vis-à-vis private breeders, must therefore also 
be regularly reviewed. As explained above, the state has various roles: it is a regulator, breeder and 
researcher, holder of plant variety rights, partner in PPPs, etc. The establishment of the Swiss Plant 
Breeding Center offers an opportunity to review the roles of the state where necessary. From a legal 
point of view, the establishment of the Swiss Plant Breeding Center offers an opportunity to recon-
sider the roles of the Confederation where necessary and to adapt the legal basis.12For example, it 
also raises the question of the extent to which public funds should be used to provide information on 
plant genetic resources in public databases if the continued free usability of this information may be 
called into question by subsequent activities of private breeders. 

The question of the role of the state in plant breeding is also important in view of the concentration 
tendencies of the large breeding companies.

The CNS-FAO (Comité national suisse de la FAO) will commission a study on the impact of concen-
tration on the seed and crop protection market with the aim of identifying possible effects on the sup-
ply of varieties and farmers' choices and making recommendations. Possibly, this will lead to conclu-
sions for publicly supported breeding. 

12 Example of an existing legal basis for plant breeding: 
  Art. 140 LWG 
1 The Confederation may promote the breeding of crops that: 

a. are ecologically high quality; 
b. are of high quality; or 
c. are adapted to the conditions of the different regions of the country. 

2 It may make contributions to private breeding companies and specialist organisations that provide services in the public in-
terest, namely for: 

a. Breeding, maintenance and improvement of varieties; 
b. Cultivation trials; 
c. 1… 

It may support the production of seeds and plants with contributions.

https://www.admin.ch/opc/de/classified-compilation/19983407/index.html#a140
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3.2 Diversity of the systems 

The existing legal system provides a functioning basis. In view of the developments and challenges in 
plant breeding, there may be a need for clarification, supplementation or adaptation in some places. 

Plant breeding - just like agriculture itself - is characterised by a diversity of actors, systems, perspect-
ives and needs. Therefore, there are also different views on the appropriate legal framework for plant 
breeding. This diversity should be perceived primarily as a potential rather than a problem. The chal-
lenge is to allow the highly formalised and less formalised systems to coexist without hindering each 
other's development. What these systems all have in common is that they work with plant genetic re-
sources and the associated information ("a dynamic pot"), which is their livelihood. This also affects 
the livelihood of society as a whole, as the activities of plant breeders and those of actors upstream 
and downstream in the food value chain are a central pillar. 

Maintaining and promoting the vitality of access and exchange in breeding is essential. Transparency 
in access to and use of plant genetic resources is of great importance in this respect. (It is important 
to know what material and how to get the material, where the material comes from and how it has 
been used). This can only work in the long run if the 'rules of the game' are clear, fair and publicly 
evident. 

Finally, it should be mentioned that the promotion of sustainable development is a constitutional man-
date (Articles 213 , 5414 and 73 of15 the Federal Constitution). Sustainable plant breeding as a pillar of 
agriculture can make an important contribution to this. Sustainable development is characterised by 
the fact that ecological, economic and social aspects of development are to be integrated and ap-
proached with equal weighting. The pillars are the preservation of ecological, economic and social 
livelihoods (including the renewal capacity of systems), the pursuit of distributive justice and equal op-
portunities for all people and for future generations. This should be taken into account when evaluat-
ing the legal framework and designing measures with regard to the future legal system, standardisa-
tion and norms of plant breeding. Through Article 104 of the Federal Constitution and through the 
Federal Law on Agriculture, agriculture is given the mandate of sustainable production. The aspect of 
"market-oriented production" mentioned in the law integrates the actors along the entire value chain. 
There are also societal perceptions and expectations that play a central role in the sustainability of 
plant breeding through, for example, perceptions about the type of crops grown (diversity of the 'food 
basket'/nutritional diversity), breeding methods, intellectual property rights protection mechanisms, re-
source conservation and the type of farming systems that are supplied by plant breeding.

13 Article 2 of the Federal Constitution (FC): The Swiss Confederation "[...] shall promote the common welfare, sustainable de-
velopment, internal cohesion and cultural diversity of the country. It shall ensure the greatest possible 
equal opportunities among citizens. It is committed to the lasting preservation of the natural foundations of life and to a peaceful 
and just international order." 
14 Article 54 of the Federal Constitution: "The Confederation shall work to safeguard the independence of Switzerland and its 
welfare; in particular, it shall contribute to the alleviation of need and poverty in the world, to respect for human rights and the 
promotion of democracy, to the peaceful coexistence of peoples, and to the preservation of the natural foundations of life." 
15 Article 73 of the Federal Constitution: "The Confederation and the cantons shall strive to achieve a lasting balance between 
nature and its 
renewal capacity on the one hand and the demands placed on it by humans on the other. 


